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I.

The rights of a co-tenant need not be urged in the

form of an adverse claim in the proceedings for a pat-

ent. The decision of the land office may result in the

issuance of the patent to one of several co-tenants, but

the rights of his associates may be asserted in the or-

dinary courts. If proper, a trust in their favor will be

fastened upon the legal title held by the patentee, and

it IS undoubtedly the general rule that co-owners need



not adverse the application of one of their number for

a patent in order to protect their vested rights in the

property.

Mills V. Hart, 24 Colo. 505

;

iJww/ V. P^c/z/w^ 35 Fed. 816;

Turner v. Sawyer, 150 U. S. 578;

Brundy v. Mayfield, 15 Mont. 201

;

Suessenbach v. Bank, 5 Dak. 477.

In Turner v. Sawyer, supra, counsel for appellants

raised the identical question raised here—that is, that

co-tenants waive their rights by failure to file an ad-

verse claim against a co-tenant's application for patent

which excludes them therefrom, (p. 582.) Mr. Jus-

tice Brown, speaking for the Court, said:

"It is contended, however, that Sawyer is precluded

from maintaining his bill by the fact that he filed no

adverse claim to the lode in question under Rev. Stats.,

sec. 2325. This section declares that 4f no adverse

claim shall have been filed with the register and re-

ceiver of the proper land office at the expiration of the

sixty days of publication' of notice of application for

patent, 4t shall be assumed that the applicant is entitled

to a patent, upon the payment of five dollars per acre,

and that no objection from third parties to the issuance

of the patent shall be heard, except it be shown that

the appellant has failed to comply with the terms of this

chapter.' By section 2326, 'where an adverse claim is

filed during the period of publication, it shall be upon

oath of the person or persons making the same, and shall

show the nature, boundaries and extent of such adverse

claim,' etc. In this case there was no conflict between



different locators of the same land, and no contest with

regard to the boundaries or extent of claim, such as

seems to be contemplated in these provisions. Turner

did not claim a prior location of the same lode, and

made no objection to the boundaries or extent of Saw-

yer's claim, but asserted that he had acquired Sawyer's

title by legal proceedings. The propriety of such claim

was not a question which seems to have been contem-

plated in requiring the ^adversing' of hostile claims.

In this particular the case of Garland v. Wynn, 20

How. 6, is in point. In that case it was held that where

the register and receiver of public lands had been im-

posed upon by ex parte affidavits, and a patent had been

obtained by one having no interest secured to him in

virtue of the pre-emption laws, to the destruction of

another's right who had a preference of entry, which he

preferred and exerted in due form, but which right

was defeated by false swearing and fraudulent con-

trivance brought about by him to whom the patent

was awarded, that the jurisdiction of the courts of jus-

tice was not ousted by the regulations of the General
Land Office.

" 'The general rule is,' says Mr. Justice Catron, 'that

where several parties set up conflicting claims to prop-

erty, with which a special tribunal may deal, as between
one party and the government, regardless of the rights

of others, the latter may come into the ordinary courts

of justice and litigate the conflicting claim.' Such was
the case of Comegys v. Vasse, i Pet. 193, 212, and the

case before us belongs to the same class of ex parte

proceedings; nor do the regulations of the Commis-
sioner of the General Land Office, whereby a party

may be held to prove his better claim to enter, oust the



jurisdiction of the courts of justice. We announce this

to be the settled doctrine of this Court, (Italics ours.)

See, also, Monroe Cattle Co. v. Becker, 147 U. S. 45,

57, and cases cited."

The only difference between the Turner-Sawyer case

and the one at bar is that in the former case the patentee

claimed his co-tenant's interest by virtue of certain legal

proceedings and in the latter case the patentees claim

the interests of their co-tenants under a deed from per-

sons who are not shown in the bill to have derived title

through or from the excluded co-tenants. Under the

principles laid down in the foregoing cases, "there is

no necessity for co-tenants 'adversing' the application

by one for patent."

On page 19 of their brief appellees state:

"We have the authority of the text of Mr. Lindley

(Lindley on Mines, sees. 646-728) that the ousted, or

excluded co-tenants must file an adverse claim."

This opinion of Mr. Lindley does not seem to have

been adopted by the courts either in the statement or
j

the application of the rule.

See cases cited, supra.

Mr. Lindley's opinion being contrary to all the au-

thorities is, therefore, devoid of weight.

After admitting that "It may be conceded for the

purposes of the argument, that the facts as alleged (in

the bill) show a sufficient location of the ground" (Ap-
|



pellee's br. p. 2), the appellees (on page 13) further

say that "The facts concerning the second loca-

tion (what second location?) are not alleged in the bill,

but as no other means are provided for by law, or

known to the law to obtain a patent than by making a

location and a subsequent application for patent after

due notice, etc. * * * it must be presumed that

such location, application, and proof were made after

due notice, etc. It must likewise be presumed,'' etc. etc.

Such is not the law. See appellant's br., p. 25 et seq.

In suits brought in connection with patent proceed-

ings no presumptions of fact as to title arise.

Title, right of possession, or forfeiture are facts to

be established by the evidence.

Bay State S. M. Co. v. Brown, 21 Fed. 167.

Where the reason is the same, the rule should be the

same.

Furthermore presumptions are only indulged to sup-

port absence of facts. There can be no presumption

against ascertained and established facts.

Nieto V. Carpenter, 21 Cal. 455.

The location under which the appellant claims is

duly alleged in the bill, admitted by the appellees in

their brief and is an ascertained and established fact.

The Court finds that such location was the first loca-

tion. (Tr., p. 107.)

A valid location of a mining claim is a grant from



the United States of the right of present and exclusive

possession.

Belk V. Meagher, 104 U. S. 285.

The presumption of validity attends every grant is-

sued by parties authorized to grant where there is noth-

ing on its face impeaching its validity. It is incumbent

on those who contest its validity to support their ob-

jections. The burden of proof rests upon them.

Field, C. J., in Payne v. Treadavell, 16 Cal. 220.

The right of location upon the mineral lands of the

United States is a privilege granted by Congress, but it

can only be exercised within the limits prescribed by

the grant. A location can only be made where the law

allows it to be done. Any attempt to go beyond that

will be of no avail. Hence, a re-location on lands al-

ready covered at the time by another valid and sub-

sisting location is void; and this not only against the

prior locator, but all the w^orld, because the law allows

no such thing to be done.

Belk V. Meagher, 104 U. S. 284.

It follows that a locator has a vested right which

until it is forfeited or abandoned cannot be disposed

of or otherwise affected by a co-tenant or any other per-

son. If any re-location was made, it was the act of

several of the co-tenants and a location by one of them

in his own name is the simple case of one tenant in

common acquiring an independent title to the com-



mon property. Such title by well-established rule

inures to the benefit of all.

McCarthy v. Speed, ii S. Dak. 362;

Coleman v. Clements, 23 Cal. 245;

Sever v. Gregovich, 16 Nev. 325;

Strang v. Ryan, 46 Cal. 33.

Had this so-called '^second location" which exists

only in the imagination of the appellees, been made by

strangers to the title, not acting in collusion with

any of our co-tenants, who thereafter applied for and

obtained the patent without the making of an adverse

claim and suit by the locators of September, 1867, this

case would wear a very different complexion. But it

seems to be tacitly conceded by the appellees that this

'^ second location" was made by some of our co-tenants

acting with others who did not bear that relation to the

appellant. The rule is well settled that a co-tenant will

not be permitted to question the validity of the common
title. As between themselves, each is estopped to deny

the validity of the original location, or to assail the

common source of title. Having entered under it, one

cannot as against his co-tenant, be heard to assert its

invalidity.

Sever v. Gregovich, 16 Nev. 325;

Cedar Canyon C. M. Co. v. Yaricood, 27 Wash.
271;

Union Con. S. M. Co. v. Taylor, 100 U. S. 323.

Assuming that there was a "second location" and that

It was made by the persons named in the patent the
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record shows that five of such patentees were of the

locators of the claim under the first location, that is the

location of September, 1867, and that in about a month

after the initial step in the patent proceedings was

taken they acquired the interests of said strangers to

the title. (Tr., p. 13.) Thus it appears that the title

of such persons, whatever it was and however it ori-

ginated was acquired by some of our co-tenants and

inured to our benefit.

The principle that tenants in common of mining

property hold a distinct title acquired by them in trust

for their co-tenants is by no means restricted to titles

acquired by re-location. It extends to outstanding and

distinct title to the joint estate, however acquired The

principle arises from the privity subsisting between

parties having a common possession of the same land,

and a common interest in the safety of the possession of

each, and it only inculcates that good faith which seems

appropriate to their relative position.

Whatever the nature of the outstanding title, there-

fore, the rule applicable to other species of property is

applicable in its generality to mining property held in

common, and the purchase by one co-tenant of any dis-

tinct, outstanding title inures to the benefit of all his

co-tenants who may desire to share therein.

Franklin Min. Co. v. O'Brien, 22 Colo. 129;

Mills V. Hart, 24 Colo. 505

;

Harris v. Lloyd, 11 Mont. 390;

Brundy v. Mayfield, 15 Mont. 201

;
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McCarthy v. Speed, ii S. Dak. 362;

Cecil V. Clark, 44 W. Va. 659

;

Bissell V. Foss, 114 U. S. 252;

Turner v. Sawyer, 150 U. S. 578.

But let us go a step further than the appellees have

done and assume that the ''second location" was in fact

the senior location. A senior conflicting location is not,

strictly speaking, an outstanding title to a junior loca-

tion, in which two persons are tenants in common. Each

of the claims is in law a different thing from each

of the others. The purchase of such senior location

by one co-tenant is, however, quite properly placed

upon the same footing as the purchase of a lien

or outstanding title in the common location. By any

other rule, it is well said by the Supreme Court of Colo-

rado the right of the co-tenant not permitted to share

in the senior location would be as effectually extin-

guished as if the patent to the junior location itself were

obtained with hostile intent by the tenant, and success-

fully asserted against his co-tenant. "The reason for

the application of the rule in the one case is as forcible

as in the other, and to draw any such distinction as is

here claimed with respect to co-tenancy in mining

claims would be to sacrifice substance for shadow, and

enable gross wrongs to be perpetrated, contrary to the

principle which gives life to the rule."

Franklin Min. Co. v. O'Brien, 22 Colo. 129.
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Although it may be a digression we cannot refrain

in this connection to say in answer to the matter found

on page 24 of appellees' brief in regard to contribution

that in order to affect a co-tenant by delay in making

contribution in such a case, it must appear not only that

he knew of the purchase, but also of the adverse claim

under it.

Cecil V. Clark, 44 W. Va. 659.

Nor will his right of participation be barred where

it appears no demand has ever been made upon him to

contribute his share.

"A tenant in common holds a several interest in the

lands which is so far identical with his co-tenants' in-

terest that, in all matters affecting the estate, he will be

regarded as acting for them as well as himself. He
cannot, therefore, purchase an outstanding adverse title

and set it up against his co-tenants, if they are willing

to reimburse him pro rata for the money so expended.

He will be regarded as holding the title he thus ac-

quired in trust for his co-tenants until the presumption

is repelled by their refusal to contribute in payment of

his outlays."

Weare v. Van Meter, 42 Iowa, 128.

^'Before a co-tenant will be considered to have for-

feited his right to participation by his delay, it must

appear that he had notice not only of the purchase of

the outstanding title by his co-tenant, but also of the

exclusive claim set up by the latter. He may reason-

ably presume that the purchase was made in support of

the common title, and may act upon that presumption,
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considering the outlay simply as a joint charge to be

settled and accounted for as any other necessary ex-

pense incurred in protecting the joint estate. The bur-

den is upon the purchasing tenant to show that his co-

tenant had notice of the purchase and of the exclusive

claim set up by him.

17 Am. & Eng. Ency. of Law (2d ed.) 679.

There is nothing in this case to show that the outlay

incurred in procuring this outstanding title and the

patent was not paid for from the proceeds of the mine

in controversy.

That presumption is as good as any other and if such

be the fact there is no contribution to be made. Besides

it clearly appears from the appellees' attitude in this

case that any offer of reimbursement would have been

futile. They have not conducted themselves in a man-

ner indicating that they wished to be paid and the prin-

ciple does not apply in such a case.

Boscowitz V. Davis, 1 2 Nev. 468

;

Cedar Canyon Con. M. Co. v. Yarwood, 27

Wash. 749.

Lex non cogit ad vana.

Returning to the main subject under discussion, we
say that the principles of the foregoing cases applied to

the fads in the case at bar negative the necessity for any
' adverse claim suit" between co-tenants. The law



12

does not require individuals to bring suits, or do other

acts which will be fruitless.

Loomis V. Tift, i6 Barb. 544.

A more barren suit than that between co-tenants in

possession where several of them sought to perfect the

common title could not well be imagined.

The very foundation of an adverse claim suit is to

determine who has the better right to the possession of

the ground sought to be patented.

Perigo V. Dodge, 163 U. S. 168;

and the plaintiff must either allege possession in himself

or an unlawful ouster by the defendant. "The mere

allegations in a complaint that the plaintiff is the owner

of a claim, that the defendant has applied for a patent

to the same, that the plaintiff has filed his adverse claim,

and brings his action to have the right of possession

determined, are wholly insufficient," and a non-suit will

be entered.

Milligan v. Savery, 6 Mont. 129.

An "adverse claim" is not available to an original

owner seeking to establish an equitable title in and not

against the claim.

Doherty v. Morris, 11 Colo. 12.

The claim by complainant of a trust is not adverse

to the possessory title upon which the entry was made.

Hunt V. Patehen, 35 Fed. 816.
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The filing of an adverse claim suit by a tenant in

common against his co-tenant, both being in the pos-

session of the premises sought to be patented would be

in violation of one of the cardinal principles of the law

governing co-tenancy, that is that a co-tenant cannot

assail the common title. Yet that is the position that

the appellees seek to here maintain was necessary to

support the appellant's title. Neither reason nor au-

thority support such a contention.

The argument of the appellees may be designated as

a ^'speaking demurrer." That is to say, it is not de-

voted so much to the matters set out in the bill as to

matters which counsel for appellees seek to interject

into this case in defiance of the law and practice of this

Court. Their brief is replete with ''presumptions,"

cases not in point, and seeks to foist upon the considera-

tion of the Court a case which best suits their peculiar

views; copiously interlarding the whole with coarse

attacks upon opposing counsel, which for their own

dignity should have been omitted.

'T do know
A many fools that stand in better place.

Garnished like them, that for a tricky word
Defy the matter."

—

Shakespeare,

II.

We deny the assertion of appellees that the inference

of the learned judge of the court below was correct, as

matter of law, or that it is sustained by every statute
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ever passed upon the subject; that the application for

patent was based upon a location by the patentee * *

and that any reference to the subject was intentionally

omitted in the bill.

Appellees' br., p. 14.

There is no statute, nor any part of any statute,

whether cited by appellees or not, w^hich in terms or

by implication justifies the presumption that where a

co-tenant surreptitiously applies for a patent in his own

name to the exclusion of his co-tenants it must be pre-

sumed in an action to enforce a trust so created that the

application for patent was based upon an adverse or

second location and such action be defeated on that

ground.

The rule is undoubted that a patent obtained in the

name of one co-tenant inures to the benefit of all.

Costa V. Silvdj 127 Cal. 351

;

Halleck V. Baker, 23 Colo. 14;

Mills V. Hart, 24 Colo. 405

;

Brundy v. Mayfield, 15 Mont. 201

;

Mullins V. Butte Hardware Co., 25 Mont. 525;

Hunt V. Patchin, 35 Fed. 816;

Turner v. Sawyer, 150 U. S. 575.

The rule that an appellate court in order to sustain

the judgment of the lower court will assume the exist-

ence of a state of facts not inconsistent with the record

on appeal, applies only in those cases where the ruling

sought to be reviewed might have been supported by
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matter extrinsic to the record and which because of the

fault of the appellant has not been brought in the rec-

ord before the appellate tribunal. Such rule, however,

does not obtain where all that could have been con-

sidered by the lower court appears in the transcript of

the record on appeal.

Estate of Mitchell, 126 Cal. 250;

Cariithers v. Hensley, 90 Cal. 560;

Cockrill V. Clyma, 98 Cal. 126;

Hawley v. Gray Bros. etc. Co., 127 Cal. 562.

The suggestion in our opening brief ''that there are

other means and methods of obtaining a mining patent

than by or through a mining location,'' etc., (appel-

lant's br., p. 18,) was made to show with just deference

to the judge of the lower court that it was error to

assume ''that a patent cannot be procured upon a min-

ing claim without a location notice."

(Opinion, Tr., p. 107.)

The appellees find no fault with that part of our

opening brief (Appellees's br., p. 18) but say "If such

were the case the complainant would be worse off than

he is now, // that were possible (italics are theirs) . For

example, the application for patent of Bell et al. was

filed on February 8, 1869. The statute of limitations

for the recovery of mining claims was at that time tivo

years^'' (italics are theirs).

The appellees evidently see through a glass darkly.

What possible bearing the state of the statute of limita-
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tions at that time has upon this case is as great a mys-

tery as the reason for the building of the pyramids of

Egypt. There is not the faintest suggestion in the bill

that any one at any time has acquired any right or title

in fee by prescription to the premises, or any part

thereof.

On page 25 of their brief appellees indulge in pre-

sumptions concerning taxes which according to them

must have been levied and paid by the respondents and

which were not paid by the appellant, and they further

complain that the expense of obtaining the patent

has not been offered nor tendered in the bill, claim-

ing that the latter is a fatal defect. To the contrary, see

Mery v. Brodt, 121 Cal. 338.

On said page appellees further state that ''there must

have also been the cost and necessary expense of work-

ing the mine and of developing it from a worthless

prospect to a bonanza worth half a million dollars. Not

one cent of these sums has the complainant paid or of-

fered to pay." When the ''worthless prospect" became

a "bonanza" does not appear in the bill, or that it was

ever either is also not shown therein, nor who it was

that wrought this wondrous change. It certainly does

not appear that any demand has been made by any one

upon any one for reimbursement.

It is just as proper to presume that the mine has paid

its way under the skillful management "presumed" by
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appellees to have changed the worthless prospect into

this valuable bonanza.

It occurs to us that the question of expenses may well

be delayed until the non-operating co-tenant seeks to

compel its co-tenants to account. In which event the

co-tenant called upon to account is entitled to deduct all

proper operating expenses.

Paul V. Cragnaz, 25 Nev. 295;

and to a reimbursement of all above his share of the

expenses necessarily incurred in protecting the com-

mon possession, and in buying in an outstanding title,

paramount to that of the co-tenants.

McCord V. Oakland Q. M. Co., 64 Cal. 134.

But in case of fraud a co-tenant is not entitled to reim-

bursement for the expense of mining or production, as

it is not the policy of the law to make the way of the

transgressor easy and secure.

Foster V. Weaver, 118 Pa. St. 42.

III.

On page 25 of their brief appellees give the property

in question a value of ''half a million dollars." On
page 27 they claim its value to be at least $2,000,000.

Just what it was that caused this sudden increase in

the value of the property is not shown. Possibly appel-

lees ''presumed" that if they gave it this fictitious

value it would go far towards throwing the appellant

out of court. That this was their purpose in making
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this unwarranted assertion seems evident when they

state that "Mr. Huntington by putting his entire for-

tune at stake and by years of labor has developed a mine

upon which work was abandoned for twenty-four years

into a property worth at least $2,000,000." ;;

These statements are diametrically opposite to those

in the bill and were withdrawn by appellees' counsel on

the oral argument.

In this connection let us ask what is to govern in the

determination of this case? Shall it be the case as made

out by the bill or shall it be presumptions not neces-

sarily resulting as a conclusion from those alleged in

the bill? If the latter, then the demurrer is metamor-

phosed into a speaking demurrer.

"It is very clear that the present demurrer intro-

duces as its support new facts which do not appear on

the face of the bill and which must be set up by plea or

answer."

Stewart v. Masterson, 131 U. S. 158.

It is not the office of a demurrer to set out facts. On

the contrary, all the facts involved in a demurrer are

those alleged in the pleading demurred to, and the de-

murrer merely raises a question of law as to the suffi-

ciency of the facts to constitute a cause of action or

defense.

Brennan v. Ford, 46 Cal. 13.

Cook V. De la Guerra, 26 Cal. 239.

See also

State V. Commissioners, 23 Fla. 637;
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Brooks V. Gibbons, 4 Paige, 375;

Ramge v. Towles, 85 Ala. 589.

It is therefore only by violation of the rules of plead-

ing that this case can be brought directly within the

rule of law laid down in Twin Lick Co. v. Marbury,

91 U. S. 579, and other cases cited by appellees on page

27 of their brief. But in no aspect of the case can Hun-

tington assert a delay of twenty-nine years in his favor.

He entered upon the property in January, 1900, in hos-

tility to all persons interested in this case; and it is an

astonishing thing to see him, a mere trespasser, without

legal or equitable title, supported in his pretensions by

those who are our tenants in common and trustees; and

which support is not warranted by any of the facts in

this case.

But the zeal of counsel to further the schemes of

Huntington have led to this curious result. They as-

sert on page 28 of their brief that Huntington's '4abor

and his estate for three years" * * * has "de-

veloped the bonanza of all known quicksilver mines,"

and that it would be inequitable "to take it away from

him on a title practically abandoned twenty-five years

ago." This statement of facts is a mere figment of the

brain of his counsel, and is inconsistent with the claim

of the remaining appellees as to laches.

Precisely what is meant by an "abandoned" legal

title is hard to define. If it is the valid legal title, it is

inconceivable how it can be abandoned. Long neglect

to assert the title will not operate to extinguish or
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toll it; nothing but adverse possession for the statu-

tory period would have such a consequence. If there

has not been a devolution of title by operation of an ad-

verse possession the rights of the owners cannot be

affected by a theoretical abandonment predicated alone

upon a neglect of the estate.

East Tenn. I. & C. Co, v. Wiggin, 68 Fed. 449.

Abandonment differs widely from laches in this, that

in granting relief on the ground of abandonment a court

assumes to base its action upon the will of the party; in

granting relief on the ground of laches the action is

in invitum.

Wolff V. R. R. Co., 123 Cal. 539.

Lapse of time does not of itself constitute an abandon-

ment any more than length of time alone is a test of

staleness.

Paschall v. Hinderer, 28 Ohio St. 580.

A perfect legal title cannot be divested by mere non-

assertion unaccompanied by any adverse possession or

claim or act of transfer or statutory divestiture.

Pickett V. Dowdall, 2 Wash. (Va.) 100;

Philadelphia v. Biddle, 25 Pa. St. 259.

Ordinary prudence required Huntington to investi-

gate fully appellant's claim of title to this mine and to

have taken the necessary legal steps to remove or ac-

quire the same before he commenced his operations and

it is a weak defense to insist that appellant and its grant-
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ors slept upon their rights. Huntington has been guilty

of inordinate haste and has not exercised ordinary pru-

dence, nor a sound discretion when he in face of the

recorded notice of location and patent, etc., went on in

defiance of the public records and commenced his

mining operations.

Ulman v. Clark, 75 Fed. 872.

In the case last cited defendants ignored the claim

of the owners of the land, entered thereon and took

steps to open up the mines and to erect coke ovens for

the purpose of manufacturing coke therefrom. The

plaintififs did not institute their action for the recovery

of the land until some four years had elapsed after such

possession had been taken. The defense of laches was

made and the court said: ''It seems to me that the

plaintiffs could more properly impute laches to the

defendants for failing to take notice of their claim

before they undertook to develop the lands."

But if the assertion of counsel that the "title (was)

practically abandoned twenty-five years ago" is to be

taken as correct it follows that the defense of laches

falls to the ground. Laches cannot be imputed in a

case where the title has been practically abandoned for

twenty-five years. For if that condition existed,

wherein are the rights of any of these demurrants supe-

rior to that of the appellant? When were the rights of

the appellees restored to them and what power gave

one set of claimants title and deprived another set of

claimants of title. And if the title has been restored to
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these appellees, other than Huntington, when did the

time upon which laches are to be based begin to run?

It would appear that counsel have argued themselves

out of court as far as the question of laches is concerned.

It is not incumbent upon us to review in detail the au-

thorities cited on pages 30-31 of the appellees' brief

as "examples of the periods of time held to be laches in

particular cases," as the doctrine of laches is applicable

in each case under the particular facts of such case and

none of the cases so cited are based upon such facts as

exist in the case at bar.

On page 31 of their brief counsel for appellees cap

the climax by presuming what certain witnesses would

testify to in this case if they were alive. The prescience

of counsel is only equaled by their vivid imagination.

There is nothing in the bill to show that Larew and

Winchester acquired any interest under the patentee's

title or otherwise. But if so, why has Jordan, like his

predecessor in interest Walther, waived all claim to

such interests as well as the Davis interest. Davis was

one of the original locators of the claim who was ex-

cluded from the patent.

Counsel for appellees have overlooked the fact that

the position of the demurrants became adverse to ap-
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pellant as soon as the action to quiet title, as set forth at

page 56 of the bill, was commenced. The commence-

ment of that action was equivalent to an actual ouster,

as it manifested an intention to hold exclusively for

themselves.

Owen V. Morton, 24 Cal. 373,

and was the first overt act showing their intention to

claim the exclusive possession of the premises.

There is no admission in the bill that any one is an

innocent purchaser, and there is nothing in the bill

which admits of that construction. There is a waiver

of all claim to the Nowlin and Miller interests. That

waiver does not support the assertion of appellees that

Huntington or any one else is a bona fide purchaser.

(Appellees' br., p. 34.)

Even if Huntington did commence a suit on Janu-

^^y 3) 1898, and judgment was entered in January,

1902, (Appellee's br., p. 40) it is expressly averred in

the bill that he took possession of the property in Janu-

ary, 1900. (Tr., p. 34.) But his title to the land as far

as the judgment was concerned commenced from the

date of that instrument and not from the date of filing

the complaint. In any event the appellant and its

grantors were not parties to that suit. (Tr., pp. 36-39.)

No person can be divested of title to his property ia

a suit between other parties of which he has no legal

notice and a judgment rendered in such a suit is not
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binding upon him and is not admissible in evidence

against him in any future proceedings in which the

title to the property is in controversy.

Foster v. Powers, 64 Tex. 247

;

Maple V. Beach, 43 Ind. 51

;

Dugge V. Stumpe, 73 Mo. 53

;

Hardin v. Blackshear, 60 Tex. 132;

Owen V. Alexander, 78 N. Car. i

;

Rowland v. Day, 17 Ala. 681

;

Hale V. Finch, 104 U. S. 261

;

Morrison v. Mullin, 34 Pa. St. 12.

In McCoy v. McCoy, 29 W. Va. 794, it was said:

''No party^can ever be estopped or in any way preju-

diced by any judgment or decree, if the record in the

first suit on its face shows that he had no opportunity to

be heard in opposition to the entry of such judgment or

decree."

Wilkie V. Howe, 27 Kan. 518;

McDonald v. Matney, 82 Mo. 358;

Heephrey v. Redlick, 21 Neb. 8;

Brock V. Garrett, 16 Ga. 487;

Cockey V. Milne, 16 Md. 200.

\n Morrison v. Mullin, 34 Pa. St. 12, it was said:

"It contravenes the first principles of justice to hold

a man bound by a judgment against which he has

neither an opportunity to defend nor notice in any way

that he was to be directly involved in the consequences."

McLelland v. Ridgeway, 12 Ala. 482;

,

BufordY,Rucker,^].].M2iXsh (Ky.),55i;
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Chirac Y. Reinicker, ii Wheat. (U. S.) 280;

Jackson V. Myrick, 29 Me. 490;

Putnam School v. Fisher, 34 Me. 172;

Alexander v. Walther, 8 Gill (Md.) 239; 50

Am. Dec. 688;

Morrison v. Loftin, 44 Tex. 16;

Lawrence v. Haynes, 5 N. H. 33 ; 20 Am. Dec.

554;

Miller v. Johnson, 27 Md. 6.

A title which has been "practically abandoned" can-

not sustain the defense of adverse possession, claimed to

have been running during the time of abandonment.

An open and notorious occupation with hostile intent

is a necessary constituent of an adverse possession.

Neither a hostile intent without such occupation nor

such occupation without hostile intent is sufficient. The

case of tenants in common is no exception to this rule.

The evidence required is of a different character from

the legal character of the tenure, tenants in common

being seized p^r my et par tout.

Trustees v. Kirk, 84 N. Y. 220.

To raise the bar of the statute or of laches the hostile

intent must be followed by adverse possession of suffi-

cient duration to bar the appellant's action. Mere pre-

tensions amount to nothing. But appellees contend that

they abandoned the title in 1875. If so their claims and

pretensions, and their hostile intent are the same asf
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though never existing, and the rights of the appellant

are unimpaired and the statute of limitations and the

bar of laches only commenced to run against appellant

when the Carr Realty Company and W. H. Jordan

united with Huntington and others in commencing

the suit to quiet title on January 23, 1903. (Tr., p. 56.)

Until the co-tenant has notice, either actual or con-

structive, in some form, that the possession of his co-

tenant has become hostile, it will be deemed in law to

have been amicable, notwithstanding the tenant in pos-

session may, in fact, have been holding adversely. If

the rule were otherwise, the tenant out of possession

might be disseized and lose his remedy by the bar of

the statute of limitations, without notice that the pos-

session of his co-tenant had become hostile. To avoid

this injustice, the law deems the possession to have con-

tinued amicable until the tenant out of possession has in

some method been notified that it has become hostile.

Miller V. Myers, 46 Cal. 539.

It is true that the bill states that appellant's co-ten-

ants and trustees claimed and pretended to be the own-

ers of the property in dispute. But no mere assertion

of adverse claim can ripen into a prescriptive title in

favor of the claimant, if not accompanied by actual and

exclusive possession for the period prescribed by the

statute of limitations.

Howell v. Slauson, 83 Cal. 539;

People ex reL Love, 66 Cal. 551.
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Where it is sought to establish adverse possession of

a mining claim during the period of the statute of limi-

tations, the statute does not begin to run until the issu-

ance of the patent.

Mayer v. Carothers, 14 Mont. 274;

South End M. Co. v. Tinney, 38 Pac. 401.

The one distinctive feature of every co-tenancy is

the right of each tenant, in common with his co-tenants,

to the possession of the premises held in common. In

mines, as in other property, each co-tenant is entitled,

equally with every other, to enter and take possession,

and no one has any right to exclude an associate.

McCord V. Oakland Quicksilver Mining Co.,

64 Cal. 134;

Morgansfern v. Thrift, 66 Cal. 577.

An immediate and necessary corollary to this rule

is the principle that the possession of one tenant in

common is the possession of all. His sole occupancy of

the common property is entirely consistent with the ex-

istence of the co-tenancy and a full recognition of the

rights of his co-tenants to enter and share the possession

with him at any time. In the absence, therefore, of

facts showing that he holds possession of the premises

in opposition to such rights in his co-tenants, his occu-

pancy will be presumed to be that of a tenant in com-

mon recognizing the co-tenancy.

Partridge v. McKinney, 10 Cal. 181

;

Waring v. Crow, 1 1 Cal. 366

;
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Coleman v. Clements, 23 Cal. 245;

Muley V. Ennis, 2 Colo. 300;

Southmayd v. Southmayd, 4 Mont. 100;

Mallett V. Uncle Sam Gold etc. M. Co., 1 Nev.

188;

Abernathie v. Con. Va. M. Co., 16 Nev. 260;

Union Con. S. M, Co, v. Taylor, 100 U. S. 37.

This presumption is a rebuttable one, and the opera-

tion of the rule that the possession of one co-tenant is

the possession of all ceases from the moment that such

possession becomes adverse to the co-owners of the pos-

sessor. Once it appears that the party occupying the

premises holds not in recognition of, but in hostility to,

the rights of his co-tenants, his possession ceases to

amount to constructive possession by them, becomes ad-

verse, and if maintained for the period provided for by

the statute of limitations, will vest in the possessor a sole

title by adverse possession to the premises.

Coleman v. Clements, 23 Cal. 245;

Partridge v. McKinney, 10 Cal. 181

;

Huff V. McDonald, 22 Ga. 131

;

420 M. Co. V. Bullion M. Co., 9 Nev. 240

;

Abernathie v. Con. Va. M. Co., 16 Nev. 260;

Susquehanna Ry. Co. v. Quick, 61 Pa. St. 328;

420 M. Co. V. Bullion M. Co., 3 Sawy. 634,

Fed. Cas. 4989.

To constitute an ouster of one tenant in common

by another the facts relied upon to show that the hold-

ing was adverse must appear affirmatively,
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Union Con. S. M. Co. v. Taylor, loo U. S. 37,

and the hostile possession must have been unequivocally

manifested.

Abernathie v. Con. Va. M. Co., 16 Nev. 260.

The only ouster by our co-tenants that appears in the

bill is the suit of January, 1903. (Tr., p. 56.)

In Susquehanna etc. Coal Co. v. Quick, 61 Pa. St.

328, it is said:

^'That open, notorious and uninterrupted possession

of the whole, by a co-tenant in common for tvventy-one

years, claiming the whole land as his own, and taking

the whole profits exclusively to himself, is evidence

from which a jury may draw the conclusion of an ouster

and an adverse possession. The distinction is that it

does not afford a legal presumption, which would en-

title the court to withdraw the question from the jury

and instruct them that they must infer an ouster. . . .

The question of fact must be determined by the jury,

for it may appear from all the circumstances the pos-

session is not adverse, notwithstanding the long-con-

tinued reception of the profits."

''Every dispossession of the true owner, whether by

force or fraud, by violent or peaceful means, and an

open and notorious occupation, under claim of title in

the person who dispossesses, is a disseisin or ouster suffi-

cient to set in motion the statute of limitations and con-

stitutes an adverse possession, which when it continues

for the period of tiyne prescribed by statute bars the

owner of his right to recover."

linger v. Mooney, 63 Cal. 591.
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The statute of limitations of this state provides that

in order to acquire title by adverse possession the pos-

session must be by actual occupation, open and notor-

ious, not clandestine. It must be hostile to the

plaintiff^s title. It must be held under claim of title

exclusive of any other right, as one's own. It must be

continuous and uninterrupted for a period of five years

prior to the commencement of the action and since 1878

the payment of taxes.

And if one of the elements is lacking, the adverse pos-

session is not made out.

linger v. Mooney, supra;

Thomas v. England, yi Cal. 458;

Alta V. Hancock, 85 Cal. 226.

The burden of proving all the essential elements of

an adverse possession, including its hostile character, is

upon the party relying upon it.

De Freize v. Quint, 94 Cal. 653 ;

Ball V. Kehl, 95 Cal. 606;

Tuffree v. Polhemus, 108 Cal. 670,

unless it affirmatively appears upon the face of the

bill that the statute has run in favor of the defendants.

The bill in the case at bar makes no such showing. The

issue should therefore have been raised by plea stating

specifically facts which showed that the statute applied.

This the appellees failed to do.
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IV.

The appellees contend (br., p. 39) that William B.

Carr purchased his interest directly from the patentees

and therefore it was not necessary for him to examine

anything but the patent itself.

Mr. Carr purchased his one-fourth interest from

Otto Walther, Charles Bell, William S. Bell, John A.

Robinson, N. P. Chipman and his associates, and

George M. Pinney. (Tr., p. 27.) None of these per-

sons except the two Bells were named in the patent

(Tr., p. 63) and appellees' argument upon this point

lacks the facts necessary for its support. As far as the

conveyance to the Carr Realty Company was concerned

it was made after the executrix of the Carr will, repre-

senting the estate in a suit to quiet title to this property,

had filed her verified answer therein disclaiming all in-

terest in this mine. (Tr., p. 37.)

Appellees are in error in asserting that the suit at bar

is an attack upon the patent. (Br., p. 41.) We are

simply seeking to enforce a trust raised in our favor by

its issuance. For where one obtains title to property by

virtue of a confidential relation and influences courts

of equity in order to administer complete justice be-

tween the parties will raise a trust by construction out

of the circumstances or relation and this trust they will

fasten upon the conscience of the offending part}^, and

will convert him into a trustee of the legal title.
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Ackley V. Croucher, 68 N. E. 86,

and a subsequent purchaser of such title, who takes

it with notice of the facts, takes it subject to the trust

which was fastened on it in favor of the co-tenants of

his grantor.

Mills V. Hart, 24 Colo. 565.

V.

Replying to paragraph VII of appellees' brief we

say that the decree in the case of Warner v. Lloyd (bill,

pp. 39-40) could not re-invest title in Troop for

the reasons stated in our opening brief (pp. 40 et seq.)

and if we do not claim under the Walther title we cer-

tainly claim adversely to that title and also to Troop in

so far as Troop asserts title under the Warner v. Lloyd

judgment.

The allegations in the bill with respect to the judg-

ment in the case of Huntington v. Lloyd w^ere intended

to show that such judgment w^as asserted as a muniment

of title by those claiming under it as a link in their chain

of title and that such judgment was insufficient as evi-

dence of title because in the suit inwhich itwas rendered

the Court had no jurisdiction to afifect the interests of

cestuis que trust who were not made parties to the action.

Where A sues B to quiet title under section 738 of the

Code of Civil Procedure with respect to Black Acre

which B holds as trustee for C who is not made a party,

a judgment in favor of A can in no manner bind C be-

cause it is res inter alios acta.
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VI.

On page 44 of their brief appellees assert that

'^Huntington entered into possession in IQOO of a mine

which had been abandoned and on which no work had

been done for twenty-five years!' We assert that un-

der that admission the defense of laches is eliminated

from this case.

Without noticing the hyper-critical objections of

counsel as to the allegations impugning the validity of

the tax title under which Huntington claims it may be

said:

1. That the allegations in the bill that no tax was

assessed against the owners, etc., is not a conclusion of

law, but the statement of a fact.

Parker v. Jacksonville, 20 So. Rep. 538;

Lock hart v. Houston, 45 Tex. 317;

Boynton v. Faulk, 64 N. W. 518;

Webb V. Bidwell, 15 Minn. 398;

Lucas V. McCann, 50 Mo. App. 638.

2. That it appears affirmatively from the bill that the

deed was issued by the tax collector more than fifteen

months after the adoption of the amendment of section

3788 of the Political Code, and was therefore issued

without jurisdiction.

Tuttle V. Block, 104 Cal. 443.
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VII.

We concede the rule to be ''that notice does not fol-

low from the record of a paper not required by law to

be recorded," (Appellees' br., p. 42,) and that such

rule seems to be applicable herein because of the state-

ments in the appellants' brief which are pointed out by

appellees on said page.

But we say that in order to sustain or maintain our

rights it was necessary for the location notice of the

claim in controversy to be recorded. Section 8 of the

by-laws of the Cinnabar Mining District, adopted on

October i, 1866, provides that all notices of location

shall be filed with the Mining Recorder within 20

days after the location is made. This the bill shows was

done by our locators, and that this by-law was complied

with, (Tr., p. 5,) where it is averred in the bill that

upon the day of the location "said co-locators took pos-

session of the same, and occupied the same as a mining

claim, and they continuously held, occupied and im-

proved the same, in accordance with the rules, regula-

tions, and customs of miners in the district embracing

the same, and with the laws of the United States and of

the State of California providing the mode of acquir-

ing and holding the possessory title to mining claims."

The length of our opening brief, as must appear to

the Court, from the numerous questions involved, led

the writer to commit the apparent error upon which

appellees' counsel bases their charge of inconsistency.
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VIII.

W. H. Humphrey as trustee is a proper party to the

bill, but conceding that he is not, that would be no rea-

son for dismissing the bill. Furthermore, the co-de-

fendants of Humphrey have no right to allege that he

is improperly joined.

Gardner v. Samuels, 1 16 Cal. 90-91
;

Cart-wright v. Bambiirger, 90 Ala. 410;

Cherry v. Munro, 2 Barb. Ch. 618;

Story's Eq. PL, sec. 544;

Beach Mod. Eq. Prac, sees. 80-254;

Ashby V. Winston, 26 Mo. 210.

The appellees demur to the bill upon the further

ground that the decree of the State court appointing

Humphrey as trustee in place of Carr is void upon its

face for the reason that said court had no jurisdiction

of the persons named as cestuis que trust; that Otto

Walther, A. A. Hosmer, Charles D. Gilmore, J. F.

Stock, and John A. Robinson were dead before the

making of said decree. (Tr., pp. 87, 91, 97.)

Answering this proposition, we will state that the bill

shows the death of none of such parties except Walther.

The Walther interest was reconveyed to him by Carr.

(Tr., p. 33.) Superfluity does not vitiate. In any

event, the jurisdiction of the State court depended on

the situs of the property and not the place of residence

of the cestuis que trust. To impeach the validity of the

decree appointing Humphrey as trustee, this Court will
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presume any possible state of facts consistent with regu-

larity of the action of the State court, unless the bill in

this case shows affirmatively that upon the face of the

record in the State court it appeared that that court had

no jurisdiction. This the bill does not show.

The objection that the bill is defective in parties (ap-

pellees's br., p. 51) in not joining certain predecessors

in interest of certain defendants herein while not sound

is certainly novel, and is not one of the grounds set forth

in the demurrers. We know of no rule making it either

necessary or proper to join in a suit affecting real prop-

erty the predecessor in interest of the party defendant

in whom the title appears of record.

The appellees cite the case of French v. Edwards,

21 Wall. 150, presumably to support the supposed

theory that the Carr trust alleged in the bill either in

its origin was or has since become impossible of execu-

tion and that consequently after the lapse of twenty-

nine years from the creation of the trust it must be pre-

sumed that Carr had re-conveyed the property to the

original trustors. The answer to their position is two-

fold:

1. It begs the question by assuming the impossibility

of the execution of the trust; and

2. It is based upon a presumption inconsistent with

and not warranted by the allegations in the bill.
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The bill alleges that Carr had in part executed

the trust by reconveying in accordance therewith the

interests to which two of the cestiiis que trust were en-

titled under the trust and it is further alleged that no

other conveyance was ever made to any of the other

cestuis que trust. But on the contrary, it is specifically

alleged that ^'said Carr failed to sell or otherwise dis-

pose of said premises, or any part of the same under

and by virtue of said deed of trust or at all." (Tr.,

P- 33-)

If Carr did not dispose of the property either under

the trust or at all it necessarily follows that the title re-

mained in him until the time of his death and therefore

the trust still remains open as to this appellant.

IX.

The appellees' counsel having forgotten that they

had previously repeatedly declared in their brief that

the title to the mine in controversy had been '^practically

abandoned for twenty-five years," assert on page 6i that

"Walther and his successors in interest had been in

adverse and unchallenged possession for twenty-nine

years before a complaint was made." This is incon-

sistent with appellees' statement that the legal title was

abandoned twenty-five years ago. (Br., pp. 28, 44.)

Where in the bill is there any allegation w^hich war-

rants the conclusion that the possession by Walther and

his successors in interest was adverse for any period of

time? On the contrary, the bill affirmatively shows
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that said Walther was a tenant in common with the

appellant's grantors; that he died in 1886; that there

was no administration of his estate had until 1896.

But in any event the possession of our co-tenants was

our possession until we were ousted. ^'That this is a

settled rule of law is not denied."

Mining Co. v. Taylor, 100 U. S. 40.

X.

U. S. V. Atherton, 102 U. S. 372, was cited by counsel

upon the oral argument for the purpose of showing that

every presumption not inconsistent with the allegations

of the bill is to be made in favor of the decree dismissing

the bill, and that the bill was defective as to certain

allegations of fraud found therein. (See, also, Ap-

pellees' br., p. 23.)

The object of that suit was to set aside a decree con-

firming a claim which had been formally passed upon

by the Board of Commissioners for the settlement of

private land claims in California.

In the course of the opinion, it is said:

*'A decree of a court of record is not to be set aside

17 years after it had been rendered because it was irreg-

ular or erroneous. . . . There is no allegation of fraud

in procuring it. . . . No fraud is charged against it, no

error of law pointed out; no want of jurisdiction assert-

ed. There is but a loose, disconnected effort to show

that, if another hearing could be had, the result would

be different.

''The bill also alleges that the patent issued by the
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ft
United States does not conform to the survey which was

finally approved. . . . The discrepancy alleged be-

tween the amount of land covered by the survey and

that covered by the patent is very large. . . . We
should be very much inclined to sustain any bill showing

such a squandering of the public land if the allegations

had been sufficiently specific to call upon the defendant

to answer. Such a bill must rest, however, on the ground

of fraud or mistake, and it is too clear for argument

that it should set out the particulars of the fraud or the

manner in which the mistake occurred.

"No copy of the patent is exhibited, nor of the survey

with which it is said to differ.

**There is only the general allegation that certain per-

sons, not named therein, conspired together, and by

false and fraudulent representations and suppression of

facts imposed upon the officers connected with the land

office at Washington and fraudulently procured the

patent to be issued.

"No names of the parties who committed the fraud,

no names of the persons or designations of the officers

imposed on are given."

This case, cited by the appellees to overthrow the

bill for defects of form, furnishes it with strong support,

because, in the case at bar, a certified copy of the patent

is exhibited (Exhibit B, Tr., p. 63) ; a certified copy

of the location notice with which it is said differ as to

whom the patentees shoul-d have been is attached to the

bill. (Exhibit A, Tr., p. 61.) The persons who were

defrauded, as well as the persons who perpetrated the

fraud, are named in the bill. (Tr., pp. 4-7.) The des-
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ignation of the officers imposed on are given in the bill.

(Tr., pp. 9-IO.)

It thus appears that the absence of facts which made

the bill defective in the case cited by appellees are pre-

sented in the bill in the case at bar.

Furthermore, the principle applied in the case of

U. S. V. Atherton, ante, is that where a judgment, valid

on its face, is assailed for matters dehors the record, the

bill must negative every possible state of facts consistent

with its validity, or must affirmatively allege a state of

facts inconsistent w4th such validity, as shown by the

record. This principle governs even where the attack

is direct by appeal.

Eichhoff V. Eichhoff, 107 Cal. 47-48

;

Sichler v. Look, 93 Cal. 607;

Cockrill V. Clymer, 98 Cal. 126, and cases cited;

See Galvin v. Palmer, 134 Cal. 428-429.

The appellees do not contend that there is an absence

of necessary allegations in the bill, but that certain alle-

gations therein concerning the acts of fraud charged as

being committed in obtaining the patent are inarti-

ficially or incompletely stated. Such an objection goes

to the form of the allegations rather than to their sub-

stance, and can only be reached by special demurrer.

To illustrate: An objection to a complaint being that

a notice of aw^ard was not posted "conspicuously" by the

clerk is not supported by a general demurrer where the

allegation was that the notice was posted by the clerk.

Williams v. Bergin, 127 Cal. 378.
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Defects of forms of averment or uncertainty cannot be

urged upon general demurrer.

Ward V. Clay, 82 Cal. 502.

If a complainant fails to state facts essential to a cause

of action, the defendant may take advantage of the

defect by a general demurrer. If, however, the com-

plaint avers all the essential facts, but states them de-

fectively or improperly, the defect can only be reached

by a special demurrer particularly designating the

specific point at which it is aimed.

Harnish v. Bramer, 71 Cal. 155.

Objections that a complaint is ambiguous or uncer-

tain, or that essential facts appear only inferentially, or

as conclusions of law, or by way of recitals, must be

raised by special demurrer, and cannot be reached on

general demurrer.

City of Santa Barbara v. Eldred, 108 Cal. 294.

Objections to a complaint which are grounds of

special demurrer are waived where the demurrer is gen-

eral and no special grounds are specified therein.

Daggett V. Gray, 1 10 Cal. 169.

Objections which go to the sufficiency of the state-

ment of facts contained in the complaint, but not to the

sufficiency of the facts themselves, cannot be enter-

tained, unless presented by special demurrer.

Himmelman v. Spanagel, 39 Cal. 401 ;

Mullally V. Toicnsend, 119 Cal. 52.
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While the citations above made are based upon

specific provisions of the Code of Civil Procedure, the

principles upon which they are based are merely enun-

ciatory of well-known principles of pleading in vogue

before the reformed procedure came iato existence, and

are particularly applicable in courts of chancery where

the courts seek to administer justice independent of tech-

nical objections as to form. These principles have not I

only been carried into the statutory law of this State,

but also find expression in section 954 of the U. S. Re-

vised Statutes, which provides that

—

j

^'No summons, writ, declaration, return process, judg-

,

ment, or other proceedings in civil causes, in any court

'

of the United States, shall be abated, arrested, quashed,
\

or reversed for any defect or want of form; but such i

court shall proceed and give judgment according as the i

right of the cause and matter in law shall appear to it,
j

without regarding any such defect, or want of form,

,

except those which, in cases of demurrer, the party >

demurring specially sets down, together with his de- \

murrer, as the cause thereof; and such court shall,

amend every such defect and want of form other than

those which the party demurring so expresses."

This is in the chapter relating to procedure in all

classes of cases and is not confined to civil cases at law,

but extends to all cases and includes equity cases, which 1

are as well civil cases as law cases are ; and it requires an

adjudication upon this demurrer according to law and

right without reference to the verbally asserted defects

in the bill.

Dancely. United Shoe M. Co,, 120 Fed. 838.
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Section 954, supra, is remedial and should be liberally

construed.

Parks V. Turner, 12 How. 39;

Tobey V. Claflin, 3 Sum. 379, Fed. Cas. 14066;

Gregg V. Gier, 4 McLean, 208, Fed. Cas. 5799.

The objection that a bill is deficient in certainty

should be raised by demurrer.

I Daniel Ch. Pr. (6th ed.), 369, 372, 562.

A special demurrer is indispensable when the objec-

tion is to the defects of the bill in point of form.

Story's Eq. PL, sec. 455.

In Pacific Live Stock Co. v. Hartley, 98 Fed. Rep.

327, Judge Gilbert said:

"If the allegations of the bill are not sufficiently defi-

nite and certain, the defendant's remedy was by a special

demurrer. {Wescott v. IVicks, 72 111. 524; Pogue v.

Clark, 25 111. 308; Choteau v. Rice, i Minn. 106 (Gib.

83) ; Stewart v. Flint, c^J Vt. 216; JVilson v. Hill, 47
N. J. Eq. 367, 19 Atl. 1097; Tallman v. Green, 3 Sandf.

437-)

An allegation of an essential fact in a bill in equity

by way of recital, but in such form that the existence of

the fact appears by necessary implication, is good

against a general demurrer.

Investor Pub. Co. etc. v. Dobinson, 72 Fed. 603.

Nor will a demurrer ore terms lie.

A demurrer ore tenus must be to that to which the

defendant has demurred on the record. A defendant
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cannot demur ore tenus on a ground which he has not

made the subject of demurrer.

Pitts Y. Short, 17 Ves. Jr. 215;

Attorney-General v. Brown, i Swanst. 288.

See, also,

Hook V. Dorman, i Sim. & S. 228.

There being no special demurrer in the case at bar

this Court is precluded from passing judgment on the

appellees' points II (br., p. 14), III (br., p. 19), and

VI (br., p. 38), although such defenses have been made

in the course of the argument.

Puetz V. Bransford, 31 Fed. 464.

CONCLUSION.

The bill must be construed as supporting some one

single theory. For that purpose the bill taken as a

whole must be interpreted in connection with the

prayer for relief. That theory is that the original locat-

ors were tenants in common. That through the collu-

sion of some of those co-tenants with strangers a patent;

on their application was issued to them and subse-

quently the excluding co-tenants became vested with

the title evidenced by the patent. That the patent is-

sued inured to the benefit of the excluded co-tenants.

That those who have since acquired interests apparently

adverse to the excluded co-tenants have taken such inter-

ests with full notice and therefore hold the same
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charged with the trust in favor of the excluded co-ten-

ants and their grantee. And that nothing has been done

or omitted to be done barring the excluded co-tenant

and their grantee by reason of laches. These facts can

be made to appear only by the evidence in the cause.

The safe rule on a general demurrer to a bill in equity

is that the demurrer must be overruled unless it appears

that on no possible state of the evidence could a decree

be made. It seems that no such conclusion can be

reached in this case; in short, it seems that the questions

suggested by the bill, as well as some of the questions

suggested by the appellees themselves in their argument,

can be solved only after a full hearing of the cause on

bill, answer and proofs.

Failey v. Talbee, 55 Fed. 894.

As bearing on the proposition that a bill must have a

single theory, the following authorities are cited:

Aetna Powder Co. v. Hildebrand, 137 Ind. 473

;

Btiena Vista F. & V. Co. v. Tuohy, 107 Cal. 254

;

Marshall v. Shafter, 32 Cal. 191.

It is respectfully submitted that the decree dismiss-

ing the bill on the merits because of laches should be

reversed.

A. H. RICKETTS,
Counsel for Appellant.




